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Today’s talk

1. Overview of changes to powers of attorney laws in Victoria



Powers of attorney

Definition

• A legal document where an adult with legal capacity (known as   

the principal) gives another adult with capacity (known as the 

attorney or agent) the power to make decisions for them.

• Powers of attorney usually operate while the principal is alive 

but unable to make decisions for themselves.

• When the principal dies, the authority of the attorney ceases.

• Every state and territory in Australia has its own laws for 

powers of attorney. 



1 September 2015 - New powers of attorney laws

• One enduring power of attorney replaced the enduring power of 

attorney (financial) and enduring power of guardianship

• The new enduring power of attorney allows for appointments for 

financial matters and/or personal matters

• The new legislation also allows for the appointment of supportive 

attorneys

• There was no change to the existing enduring power of attorney 

(medical treatment)

• All pre-existing valid enduring powers of attorney remain valid 

under the new legislation 



Summary of legislative changes

LAWS PRIOR TO 1 SEPTEMBER 2015 LAWS FROM 1 SEPTEMBER 2015

Instruments Act

• general power of attorney 

• enduring power of attorney (financial)

Guardianship & Administration 

Act

• enduring power of guardianship

Medical Treatment Act

• enduring power of attorney (medical 

treatment)

Powers of Attorney Act

• general, non-enduring power of 

attorney 

• enduring power of attorney for personal 

and/or financial matters

• supportive attorney appointments for 

personal and/or financial matters

Medical Treatment Act

• enduring power of attorney (medical      

treatment)



Summary of new legislation

Enduring power of attorney Enduring power of attorney 

(medical treatment) 

Supportive attorney

Decisions Financial and personal matters Medical treatment including to 

consent to, and refusal of, treatment 

Support for the principal to make 

financial and personal decisions. Cannot 

support significant financial decisions

Starts Immediately; on a particular date or 

the principal loses decision-making 

capacity 

When the principal loses capacity to 

make medical treatment decisions 

Immediately or on a date or occasion 

specified by the principal

Ends The principal or VCAT cancels it; the 

principal dies; the attorney resigns or 

dies 

The principal or VCAT cancels it; the 

principal dies; the attorney resigns or 

dies 

The principal or VCAT cancels it; the 

principal dies; the supportive attorney 

resigns or dies; or the principal loses 

capacity to make decisions  

Number 

appointed

Can appoint more than one attorney 

Can appoint alternative attorney/s

Can appoint one agent, can appoint 

an alternate agent 

Can appoint more than one supportive 

attorney. Can appoint alternatives

Witnesses Two witnesses, one authorised to 

witness affidavits or a medical 

practitioner. Can’t be the attorney; a 

relative of the principal or attorney; or 

the principal’s care worker or 

accommodation provider

Two witnesses, one authorised to 

witness statutory declarations. Can’t 

be the agent or alternate agent 

Two witnesses, one authorised to 

witness statutory declarations. Can’t be 

the attorney; only one can be a relative 

of the principal or attorney or the 

principal’s care worker or 

accommodation provider



Protections against abuse

The new Act introduced a new definition of decision making capacity and promotes

a person’s right to make their own decisions where possible.

Principles to guide decision making:

• decision makers acting for a person who lacks decision making capacity 

must do so in a way that is least restrictive of that person’s ability to 

decide. 

More stringent execution requirements: 

• introduced more stringent requirements for the making and revoking of 

enduring powers of attorney. 

Duties of enduring attorneys:

• sets out duties of enduring attorneys, including to act honestly, diligently 

and in good faith, and to exercise reasonable skill and care. 



Protections against abuse (cont)

Prohibition on conflict transactions: 

• new provisions prohibit conflict of interest transactions, unless authorised 

or ratified by the principal or VCAT

Gifts:

• regulates an enduring attorney’s ability to give gifts from the principal’s 

property 

VCAT powers:

• provides VCAT with additional powers, including the power to order 

compensation for any loss caused by the enduring attorney in 

contravening the Act and to provide advice to multiple attorneys on 

resolution of disputes 

Creating new indictable offences:

• new offences for dishonestly obtaining or using an enduring power of 

attorney, which are punishable by up to five years' imprisonment



Decision Making Capacity

A person has capacity to make a decision if the person is able to:

• understand the information relevant to the decision and 

effect of the decision; and

• retain that information to the extent necessary to make the 

decision; and

• use or weigh that information as part of the process of 

making the decision; and

• communicate the decision and the person’s views and 

needs as to the decision in some way, including by speech, 

gestures or other means



Decision Making Capacity

• A person is presumed to have decision making capacity unless 
there is evidence to the contrary

• Information should be given in a way that is appropriate to the 
person’s circumstances such as using modified language, visual 
aids

• A person may have decision-making capacity for some matters 
and not others

• Lack of decision making capacity may be temporary, and not 
permanent

• It should not be assumed that a person does not have decision 
making capacity on the basis of their appearance or because they 
have made a decision that is considered unwise 

• A person should be offered practicable and appropriate support to 
make their own decisions



Principles to be applied by attorneys

If the principal does not have decision making capacity then the 

attorney(s) in exercising their powers must:

• do so in a way that is as least restrictive of the principal’s 

ability to decide and act as is possible in the 

circumstances; and

• ensure that the principal is given practicable and 

appropriate support to enable them to participate in 

decisions that affect them as much as possible in the 

circumstances



Principles to be applied by attorneys

In making a decision when a principal does not have decision making 

capacity the attorney(s) must:

• Give all practicable and appropriate effect to the principal’s wishes

• Take reasonable steps to encourage the principal to participate in 

decision making, even though the principal does not have decision 

making capacity

• Act in a way that promotes the personal and social wellbeing of the 

principal, including by:

» recognising the inherent dignity of the principal

» having regard to the principal’s existing supportive relationships, 

religion, values and cultural and linguistic environment

» respecting the confidentiality of information relating to the 

principal



Duties of the attorney

An attorney must:

• Act honestly, diligently, and in good faith

• Exercise reasonable skill and care

• Not use the position for profit (unless permitted)

• Avoid acting where there is or may be a conflict of interest (unless 

so authorised)

• Not disclose confidential information gained as the attorney (unless 

authorised)

• Keep accurate records and accounts

NB: No equivalent provision for a General non-enduring power of 

attorney 



What an attorney cannot do

• Delegate a power under the EPA

• Make or revoke a Will

• Make or revoke an EPA

• Vote on behalf of the principal

• Consent to marriage, dissolution of marriage, sexual relationship

• Make decisions about care and wellbeing of a child of the 

principal, or about adoption, or about assisted reproduction

• Manage the estate of the principal upon their death

• Consent to an unlawful act



Conflict transactions

An attorney for financial matters has a duty not to enter into a 

transaction if there is or may be a conflict between:

• the duty of the attorney to the principal and

• the interests of the attorney, or a relative, business associate or 

close friend of the attorney

Exceptions

• Gifts 

• Maintenance of a dependent of a principal

• Dealings concerning property held jointly by the attorney and 

principal (whether principal has decision making capacity or not)

• Can acquire interest in property to be held jointly by the attorney 

and principal (only if the principal has decision making capacity)



Permitted conflict transactions

• If the principal has decision-making capacity and before the time 

of the transaction authorises the specific transaction, the kind of 

transaction, or conflict transactions generally

• If the principal has decision-making capacity, then the principal 

can validate the continuing of a conflict transaction that the 

attorney has already entered into

• If the principal has decision-making capacity, then the principal 

can validate a completed conflict transaction that the attorney has 

already entered into

• If VCAT validates the conflict transaction

» before the time of the transaction

» after the transaction has been completed
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Take Control









Supportive attorney appointments

• Designed to promote the rights of people with disability by:

» supporting people with impaired decision making 

capacity to make and give effect to their own decisions 

• Supportive attorney appointments can be made by any adult 

who has the capacity to make the appointment, including adults 

without disability 

• It allows the appointment of someone to support decisions 

made by the principal rather than make substitute decisions 

as occurs under an enduring power of attorney



Supportive Attorney 

The principal must have the decision making capacity to make 
the supportive attorney appointment.

Understanding the effect of the decision to make an appointment 
includes understanding:

• that the appointment enables the principal to make and give 
effect to decisions with support

• that the principal can choose a person to support them in 
making and giving effect to decisions

• that supported decisions are decisions of the principal

• when the appointment commences

• that the principal can revoke the appointment when the 
principal has decision making capacity



Information Power 

A principal may authorise the supportive attorney to: 

• access, collect or obtain, or assist the principal in 

accessing, collecting or obtaining, personal information that 

is relevant to the supported decision

• disclose the information for purposes relevant to their role, 

for legal proceedings under the Powers of Attorney Act

2014, or any other lawful reason



Communication Power

The principal may authorise the supportive attorney to:

• communicate any information about the principal that is 

relevant or necessary to the making of or giving effect to a 

supported decision

• communicate or assist the principal to communicate a 

supported decision



The power to give effect to a decision

The principal may authorise the supportive attorney to:

• take any reasonable action or do anything that is 

reasonably necessary to give effect to a supported 

decision, other than a decision about a significant financial 

transaction



Significant financial transactions

A principal can authorise a supported attorney to take any action to 

give effect to a supported decision except for a significant financial 

transaction. These are:

• Investments (except for investments of up to $10,000 in an 

interest bearing account of an authorised deposit-taking 

institution)

• Real estate transactions except for a residential tenancy

• Dealing with land – including mortgages and guarantees

• Transactions using property as security

• Buying and selling substantial personal property



Duties of Supportive Attorney 

• Act honestly, diligently, and in good faith

• Exercise reasonable skill and care

• Not use the position for profit

• Avoid acting where there is or may be a conflict of interest – but if 

there is a conflict, ensure the interests of the principal are the 

primary consideration

• Discuss anything about a supported decision with the principal in a 

way that the principal can understand and will assist the principal 

to make the decision

• A supportive attorney is not entitled to remuneration
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Today’s talk

2. Updated information on consent to medical treatment



Consent to medical treatment

• Aside from in emergencies, 

doctors and dentists cannot 

treat a patient without a 

valid agreement (consent) 

from the patient to 

undertake the treatment.

• If a person lacks capacity to 

give consent, the person 

responsible can provide 

consent.



The law in Victoria

Guardianship and Administration Act 1986

• The ‘person responsible’ can consent (or withhold 
consent) to medical treatment if the patient is not 
capable of consenting

• The person responsible must take into account the 
wishes of the patient – ‘so far as they can be 
ascertained’

• The person responsible makes a decision for the patient 
about actual proposed treatment – the person 
responsible does not plan for possible future treatment



The law in Victoria

Medical Treatment Act 1988

• A person with capacity to do so can appoint a medical 

agent under an Enduring Power of Attorney (Medical)

• A medical agent or a guardian appointed by VCAT can 

refuse treatment (this involves different processes than a 

person responsible withholding consent to treatment)

• Refusal of Treatment Certificates – only for current 

conditions



Capacity

The Guardianship and Administration Act 1986 (section 36) states 

that a person does not have the legal capacity to consent to 

medical and dental treatment if they are:

• ‘incapable of understanding the general nature and effect of 

the proposed procedure or treatment’ or ‘incapable of 

indicating whether or not he or she consents or does not 

consent to the carrying out of the proposed procedure or 

treatment’. 



What is medical treatment? 

For the person responsible, treatment does not include:

• emergency treatment to save a life, prevent serious injury, suffering 

or continued suffering of significant pain or distress

• minor treatment:

» non-intrusive examination for diagnostic purposes 

» first aid treatment 

» administration of a pharmaceutical drug for the purpose 

and in accordance with the recommended dosage level.

In these cases a practitioner may proceed without consent.



Person responsible

Who is the ‘person responsible’?
1. agent under an enduring power of attorney (medical treatment)

2. person appointed by VCAT

3. guardian appointed by VCAT

4. attorney appointed by the patient under an enduring power of attorney with power 
to make decisions about personal matters, which normally includes health care (or 
enduring guardian appointed prior to 1 September 2015 under an enduring power 
of guardianship)

5. person appointed by the patient in writing

6. the patient’s spouse or domestic partner

7. the patient’s primary carer

8. the patient’s nearest relative:

1. Son/daughter 4. Grandfather/grandmother

2. Father/mother 5. Grandson/granddaughter

3. Brother/sister 6. Uncle/aunt

7. Niece/nephew



Person responsible

Responsibilities

• can give consent when the patient is unable to give consent

• must act in the best interests of the patient

• cannot make decisions in relation to special procedures or 

first aid 

• cannot consent to the withdrawal of treatment or refuse 

treatment.



Person responsible

The person responsible should consider:

• the wishes of the patient

• the wishes of the patient’s family

• the consequences for the patient if treatment does not proceed

• consideration of any significant risks

• alternative treatment options and associated risks

• why the treatment is proposed.



Person responsible can’t be found …

If the person responsible cannot be found or there isn’t 

one and the doctor believes treatment is in the person’s 

best interests, the doctor can provide treatment but must: 

• notify OPA by submitting a s42K notice

• make a note in the clinical record.



Person responsible disagrees …

If the person responsible disagrees with the treatment, 

and withholds consent for it, but the doctor believes 

treatment is in the person’s best interests

• within three days of the withholding of consent, the doctor 

must give the person responsible and OPA a s42M Notice 

outlining the need for treatment

• person responsible can decide to take the matter to VCAT

• if no application to VCAT is made within 7 days of the 

statement, doctor can treat. 



Refusal of medical treatment

Refusal of medical treatment is governed by the Medical 

Treatment Act (1988). It defines medical treatment as:

‘the carrying out of—

(a) an operation; or

(b) the administration of a drug or other like substance; or

(c) any other medical procedure—

but does not include palliative care;

“palliative care” includes—

(a) the provision of reasonable medical procedures for the relief of 

pain, suffering and discomfort; or

(b) the reasonable provision of food and water’



Refusal of medical treatment

Who can refuse medical treatment?

• a competent patient

• a guardian (appointed by VCAT) with usual health care 

powers for a current condition

• an agent under an enduring power of attorney (medical 

treatment) for a current condition

Notes: 

• no obligation on a doctor to provide futile or unduly 

burdensome treatment

• unless it is linked to a current condition, then refusal of 

treatment takes the form of an advance directive, which has 

limited legal status as a wish of the patient.



Refusal of treatment – medical agent or guardian

• There are very limited circumstances in which a medical agent or 

guardian can refuse treatment – and they must complete the 

relevant Certificate. The agent/guardian must believe:

» the treatment would cause unreasonable distress, or

» the agent believes that the patient would consider the 

treatment unwarranted

• If there are concerns that the decisions being made by the medical 

agent are not in the patient’s best interests, an application can be 

made to VCAT



Enduring power of attorney (medical treatment)

Medical Treatment Act 1988

for medical treatment decisions only  

e.g. agreeing to or refusing surgery 

• attorney is known as ‘the agent’



Enduring power of attorney (medical treatment)

Making the appointment

• can only appoint one agent

• can appoint alternate agent 

• power begins when person loses capacity

• review appointment every two years

• signing of the form must be witnessed



Enduring power of attorney (medical treatment)

Agent’s powers  

• agent can consent to medical and dental treatment, and

refuse medical and dental treatment

• agent can only refuse medical treatment on behalf of a patient if:

- the treatment would cause unreasonable distress, or

- the agent believes that the patient would consider the 

treatment unwarranted



Enduring power of attorney (medical treatment)

Limitation on agent’s powers

cannot consent to ‘special procedures’

» sterilisation

» termination of pregnancy

» removal of tissue for transplant

These require consent from VCAT.
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Today’s talk

3. Advance care planning



Current legal parameters 

Where a person does not have the capacity to consent to medical treatment: 

A substitute decision maker is not bound to follow a person’s wishes, but is obliged to 

consider them (Guardianship and Administration Act 1986, sections 38, 42H).

A patient may have been very clear about their advance wishes, but if they lose capacity 

to make their own decisions, these wishes are instructive for, rather than binding on, 

the substitute decision maker. (Note: there is some legal uncertainty around the 

common law effect of advance plans.)

The one exception to this is a Refusal of Treatment Certificate.



Instructional directives 

(VLRC, Guardianship Final Report) 

Recommendation 134. ‘An instructional directive should be able to provide:

(a) binding instructions or advisory instructions about health matters

(b) advisory instructions about personal and lifestyle matters …’

Recommendation 139. ‘The principal should be able to make instructional health care 

directives about future as well as current conditions.’



Instructional directives 

(VLRC, Guardianship Final Report)

Recommendation 150. ‘An instructional health care directive should be binding on health 

providers and substitute decision makers …’

Recommendation 151. ‘A direction in an instructional health care directive does not 

operate if … one of the following applies:

(a) Circumstances, including advances in medical science, have changed … to the extent 

that the principal … would have considered that the terms of the direction are 

inappropriate.

(b) The instructional health care directive is uncertain.

(c) There is persuasive evidence to suggest that the instructional health care directive is 

based on incorrect information or assumptions.’

Recommendation 259. An online register should be established for a range of 

instruments, including ‘instructional health directives and other instructional or 

advance directives’.





Victorian Parliament Legal and Social Issues Committee

• Inquiry into end of life choices (report due 31 May 2016) 

• The laws concerning substitute medical consent, including who can consent to treatment 

and who can refuse it, are complex. 

• Currently advance statements only have limited legal effect (unlike Refusal of Treatment 

Certificates – which are binding for current conditions, when made by the patient, agent 

(EPA (MT)), or guardian). 

• OPA’s submission to this inquiry has sought:

» Improved education of medical professionals about substitute medical consent

» Clearer laws concerning substitute medical consent and the recognition of advance 

‘instructional directives’ (drawing on the VLRC final guardianship report of 2012) 

» The empowerment of attorneys for personal matters to be able to refuse medical 

treatment where this is likely to lead to death (in situations where the principal 

specifically gives this role to the attorney).

• It is possible advance statements (including for future conditions) might be given greater 

legal status. This raises the philosophical/ethical question about how much the current self 

can bind the future self.



OPA’s new offerings (from 1 September)

• Online forms (x 7) available at www.publicadvocate.vic.gov.au

• Take Control: A guide to making enduring powers of attorney

(includes appointment form): can be downloaded from OPA’s website, or 

ordered from VLA (via www.legalaid.vic.gov.au) 

• Side by Side: A guide to appointing supportive attorneys (includes 

appointment form): can be downloaded from OPA’s website, or ordered 

from VLA (via www.legalaid.vic.gov.au)

• Brochures (available online, to be translated into 11 languages) on

» Powers of attorney

» Guardianship

» Medical treatment

http://www.publicadvocate.vic.gov.au/
http://www.legalaid.vic.gov.au/
http://www.legalaid.vic.gov.au/


Confused?

• Fortunately, OPA has a team of skilled, knowledgeable and 

experienced Advice Service workers who can help you through 

all of this



For more information...

OPA Advice Service

1300 309 337
www.publicadvocate.vic.gov.au

Multilingual publications available

© Permission is required from 

the Office of the Public Advocate to use this material
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